Programmatic Agreement

Between

The Massachusetts Historical Commission,

And 

Cape Cod National Seashore

Regarding 

The Identification and Resolution of Effects Upon Archeological Resources 

Resulting From the Rehabilitation of the Highlands Center 

CACO Package 77485

WHEREAS, the National Park Service (NPS) in 1995 entered into a Programmatic Agreement with the Advisory Council on Historic Preservation and the National Conference of State Historic Preservation Officers; and 

WHEREAS, Cape Cod National Seashore (CACO), as a part of the U. S. Department of the Interior and of the NPS, has stewardship responsibilities for the natural and cultural resources; and 

WHEREAS, CACO is undertaking the rehabilitation of the Highlands Center at the former location of the North Truro Air Force Station and simultaneously desires to comply with Section 106 of the National Historic Preservation Act (specifically 36CFR 800); and

WHEREAS, CACO is currently designing and implementing a utility upgrade (CACO 77485 hereafter) as one phase of the larger rehabilitation project that will be designed and constructed in multiple stages as funding allows.  This programmatic agreement pertains specifically to the utility upgrade phase of the larger rehabilitation; and

WHEREAS, CACO, through the planning process and environmental review has determined that no historic properties affected respecting the former North Truro Air Force Station (MHC concurrence, February 20, 2003); and

WHEREAS, the potential remains for the presence of unidentified archeological resources that may be eligible for the Register, and this programmatic agreement will guide the identification, protection and compliance for archeological resources; and

WHEREAS, various offices of the NPS would have complementary roles in the overall implementation of the CACO 77485 undertaking as follows: The Superintendent, CACO through the park compliance coordinator and their archeology advisor, will be responsible for Section 106 compliance.   Denver Service Center (DSC) will execute and administer the contract for construction and archeological compliance activities; and 

WHEREAS, the project will be completed through the design-build process whereby a single contract will be awarded to include design, construction, and associated archeological compliance services for all aspects of this project which is anticipated to result in significant cost savings; and

WHEREAS, extraordinarily close, timely, and comprehensive communications, product delivery, and working relationships among CACO, DSC, and the design/build contractor would be necessary to protect the resources for which the CACO has stewardship responsibilities; and 

NOW, THEREFORE, the Massachusetts Historical Commission (MHC) and Cape Cod National Seashore agree that the project shall be implemented in accordance with the following stipulations in order to take into account the effects of the undertaking on the archeological resources of Highlands Center. 

Stipulations

CACO shall ensure that the following measures are carried out:

1.
The DSC Contracting Officer shall insure that the functional requirements of stipulations 4, 5, 6 and 7 in this Programmatic Agreement (PA) are incorporated into the contract between the NPS and the design/build contractor for each stage of the project.  It shall be the responsibility of the DSC Contracting Officer for CACO (hereinafter, DSC, CACO 77485 CO, or his designated representative, that is, the DSC Contracting Officer’s Representative or COR) to insure that the design/build contractor adheres to the appropriate stipulations of this agreement. 
2. The DSC Contracting Officer’s Representative (COR) shall insure the performance of all archeological activities associated with that portion of the design/build contractor’s construction work that relates to the stipulations in this PA and to resource preservation.  Personnel from the Northeast Region Archeology Program (NRAP) will serve as the DSC, CACO 77485 CO contracting officer’s technical representative (hereinafter NRAP COR) for the archeological components of this project.

3. CACO shall insure compliance with the policies of the Secretary of the Interior’s Standards and Guidelines for Archeology and Historic Preservation and of the NPS’s Cultural Resources Management Guidelines, Release 5, 1998.  CACO will coordinate all submissions to the MHC for review and concurrence.
4. The DSC, CACO 77485 CO shall insure that the selected construction contractor or sub-contractor has demonstrated experience in conducting construction projects within the framework of the NHPA and has secured the services of an archeological service provider in their proposals.

5. Consultation and Review 

5A.   For each contracted stage of the project, the DSC CACO 77485 CO shall require that the selected design/build contractor provide, by express mail, within two business days after completion, each set of completed Preliminary Design drawings (35%), Design Development Drawings (65%, and Draft 100%) and Construction Drawings (50%, and Draft 100%), that deal with below-ground, ground-disturbing construction activities. The DSC, CACO 77485 CO shall, in turn and without delay, simultaneously and concurrently forward them by express mail to the Compliance Coordinator of CACO who will coordinate Section 106 review with the park’s compliance advisors. Timely receipt of all of the above-mentioned drawings is especially crucial for drawings related to utility demolition, construction excavations, and all other below ground, rehabilitation plans and staging/work areas.
5B.  Any contract modifications/change orders made during the construction phase which involve ground disturbing construction activities shall also be reviewed as described herein in Stipulation #5A. 
5C. The drawing submittals shall be reviewed by the NRAP COR, the CACO Compliance Coordinator, and the CACO archeological advisor.  After the review, a CACO-approved, written set of recommendations identifying the area of potential impact and the archeological testing requirements or design changes, shall be transmitted as soon as possible, but not later than 30 calendar days after receipt, to the DSC, CACO 77485 CO who shall forward the NPS-approved recommendations to the design/build contractor. The CACO Compliance Coordinator will also forward a copy of this review and associated recommendations to the MHC for informational purposes.

5D. The DSC, CACO 77485 CO shall insure that the design/build contractor makes appropriate drawing/design revisions in response to the recommendations identified in Stipulation #5C above.

5E. The design/build contractor’s archeological service provider will conduct archeological testing within the entire area of potential impact associated with that phase of the project and, within seven days, provide a management summary detailing the area(s) tested, any archeological resources identified, and their potential significance. Unless otherwise stipulated, archeological testing will be conducted at 10-meter intervals across the area of potential effect. These testing locations, if possible, should target undisturbed or lesser-disturbed areas of the site. If National Register-eligible archeological resources are identified, CACO will request an on-site meeting with the MHC to determine the extent and intensity of data recovery necessary.  A detailed mitigation plan (prepared by the design/build contractor’s archeology service provider) will be forwarded for review by the MHC by the CACO Compliance Coordinator within 30 days of the on-site meeting.  If the MHC determines that an on-site meeting is not advisable, then the CACO Compliance Coordinator will forward the proposed mitigation plan within 30 days of that determination for review by the MHC. 
5F. NPS will ensure that archeological monitoring is conducted when found to be necessary.  
5G. The DSC, CACO 77485 CO shall insure that the design/build contractor, immediately notify CACO and the NRAP COR of any archeological discoveries made during construction. The DSC, CACO 77485 CO shall insure that CACO or the NRAP COR report these accidental discoveries and their recommended mitigative treatment by telephone to the MHC staff archeologist within two business days of their discovery.  The MHC staff archeologist would be provided the opportunity to comment on the mitigation plan. Comments on the mitigation plan from the MHC staff archeologist would then be made to CACO or to the NRAP COR by telephone within two business days of the initial telephone notification. The DSC, CACO 77485 CO after consulting with the NRAP COR may issue a temporary stop work directive so that newly identified archeological resources can be identified and evaluated and any necessary protective or mitigative measures can be executed. If a stop work directive is given, construction activities shall be moved to areas of the site that have been identified as not containing archeological resources. The DSC, CACO 77485 CO shall notify the design/build contractor’s Construction Superintendent that construction in certain areas may re-start after archeological operations are complete in the subject area. 

6. The Tribal Historic Preservation Officer (THPO) will be consulted on all ground disturbing activities resulting from the rehabilitation of the Highlands Center and will be given the opportunity to comment on all prehistoric and historic materials uncovered during archeological excavations. In the unlikely event that human remains are encountered on-site, the location of the find would be treated as a crime scene; all construction activities will stop and both park law enforcement and the local police will be contacted. In the unlikely event that Native American remains are encountered, consultations with the Wampanoag Tribe of Gay Head-Aquinnah will be undertaken and the provisions of the Native American Graves Protection and Registration Act (NAGPRA) will be followed. 

7. CACO shall provide the MHC with a copy of the final technical report of all field and laboratory investigations within six months of the completion of the last field investigation (including monitoring). The final technical report will be prepared by the archeology contractor.  To expedite the review process, management summaries and end-of-field letters may be used to communicate the findings for individual phases of the project. Comments on management summaries and/or end-of-field letters are expected within 14 days of submittal. No ground disturbing activities will be undertaken on the areas in question during the review process.
8.   The Advisory Council on Historic Preservation and MHC may monitor activities carried out pursuant to this Programmatic Agreement, and the Council will review such activities if so requested. The Council will be the ultimate arbitrator of any disagreements that may arise between NPS and MHC during the course of implementing the terms of this Programmatic Agreement. 

9.  Amendments. Any party to this PA may propose to CACO that this PA be amended, whereupon CACO shall consult with the other parties to this PA to consider such an amendment. 

10.   Termination. 

10A.   If CACO determines that it cannot ensure implementation of the terms of this PA, or if the MHC or Advisory Council determines that the PA is not being properly implemented, CACO, MHC, or the Advisory Council may propose that this PA be terminated.

10B.  The party proposing to terminate the PA shall so notify all parties to this PA, explaining the reasons for termination and affording them at least thirty (30) days to consult and seek alternatives to termination.

10C.   If the terms of this PA have not been implemented by January 1, 2007, this PA shall be considered null and void, and CACO, if it chooses to continue with its participation in the rehabilitation, shall re-initiate its review in accordance with 36 CFR 800. 

Execution of this Programmatic Agreement among the MHC and CACO is evidence that the NPS has taken into account the effects of the CACO 77485 undertaking on unidentified archeological properties, as mandated by the 1999 revisions to Section 106 of the National Historic Preservation Act. 

For the Massachusetts Historical Commission:

Cara Metz, Executive Director, Massachusetts Historical Commission
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For Cape Cod National Seashore :

Maria Burke, Superintendent
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